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FIFRA Appea l  No .  07 - (02 )

In  The Mat te r  Of :

R i z i n g  S u n ,  L . I J .  C .
Peor ia ,  Ar izona

D o c k e t  N o .  F I F R A - 9 - 2 0 0 4 - 0 0 2 4  ( R e g i o n  I X )

Appeal  f rom the In i t ia l  Decis ion of  the
Presiding Off icer, Administrative T,aw .Iudge

Spencer  T.  Nissen,  Dated May 8,  2007

NOTICE OF APPEAI., BY THE ASSOCIATE DIRECTOR FOR AGRICULTURE,
COMMUNITIES AI{D ECOSYSTEMS DIVISION,

I]NITED STATES E}WIRONMENTAI, PROTECTION AGENCY,
REGION IX

The Associate Di rector  for  Agr icu l - ture,  Communi t ies and

Ecosys tems  D iv i s ion ,  Un i ted  S ta tes  Env i ronmen la l  P ro tec t i on

Agency ,  Reg ion  IX  ( the  "Appe l l an t " ) ,  f o r  t he  Comp la inan t  i n  t he

proceedings below,  by and through her  counsel ,  David H.  Kim,  in

acco rdance  w i t h  40  C .F .R .  S  22 .30  (a )  ,  he reby  subm l t s  t . h i s  No t i ce

o f  Appea1  o f  t he  In i t i a l -  Dec i s ion  i ssued  on  May  B ,  2007  by  t . he

Pres id lng  O f f i ce r ,  Admin i s t ra t i ve  Law Judge  Spencer  T .  N issen ,



in  the above-referenced proceeding brought  pursuant  to  sect . ion

14  (a )  o f  t , he  Federa ]  I nsec t i c i de ,  Fung ic ide ,  and  Roden t . i c i de  Ac t ,

aS  amended  ( "F fFRA"  o r  t he  "Ac t " ) ,  7  U .S .C .  SS  136  e t  s€e . ,  f o r

t .he assessment  of  a  c iv i l  penal ty .  Inc luded herewiLh is  the

Appe l l anL ' s  B r ie f  I n  Suppor t .  o f  No t i ce  o f  Appea l -  (  "B r ie f "  )  .

f n  acco rdance  w i t h  40  C .F .R .  S  22 .30  (a )  ,  Appe l l an t  subm i t s

the  fo l l ow ing  s ing le  i ssue  fo r  rev iew :

I .  A l t e rna t i ve  Conc lus ion  o f  Law

Appel lant .  requests that  the EAB make the fo l lowing

concl -us ion of  law revers ing and replac ing concl -us ion of  law f lz

made  by  the  P res id ing  O f f i ce r  i n  t . he  In i t i a l  Dec i s ion :

EPA can  assess  a  separa te  c i v i l  pena l t y  f o r  v io la t i ons  o f
sec t i on  L2 (a )  ( 1 )  (A )  o f  F IFRA,  7  U .S .C .  S  136 j  ( a )  ( 1 )  (A )  ,
and  sec t . i on  L2 (a )  ( 1 )  (E )  o f  FTFRA,  7  U .S .C .  S  136 j  ( a )  ( 1 )  (E )  ,
a r i s i ng  f rom the  d l s t r i bu t i on  o r  sa le  o f  t he  same pes t i c i de
in  the  same L ransac t i on .

I I .  P roposed  Orde r

Appe l l an t  p roposes  t ha t ,  pu rsuanL  Lo  40  C .F .R .  S  22 .30 . ( f ) ,

the EAB issue a F inal  Order  in  t .h is  proceeding t .hat  SETS ASIDE IN

PART the  In i t i a l  Dec i s ion  o f  t he  P res id ing  O f f i ce r  i ssued  on  May

8 ,  2007 .  The  F ina l  Orde r  shou l -d  f i nd  Lha t  EPA may  assess

senara te  c ' i r r i l  oena l t - i es  fo r  a  v io l -a t i on  o f  F IFRA sec t i on

r2  (a )  ( f  )  (A )  and  a  v i o l a t i on  o f  F IFRA sec t i on  L2 (a )  ( 1 )  (E )  a r i s i ng

f rom the d is t . r ibut . ion or  sa le of  the same pest ic ide in  t .he same

t ransac t i on .



DaLed:  ,June
g,

2007 Respect  fu l ly  submit . ted,

S V),,,,-
Ass is tan t  Reg iona l
U .  S .  EPA ,  Reg ion  IX
75 Hawthorne Street .

(oRC- 3 )

S a n  F r a n c i s c o ,  C A  9 4 1 0 5
P h :  ( 4 1 5 )  9 7 2 - 3 8 8 2
F A X :  ( 4 1 - 5 )  9 4 7 - 3 5 7 0

Of  Counse l :

CarJ  E i chenwa ld
Gary .Tonesi
Of f ice of  Enforcement  and Compl iance Assurance
U.S .  Env i ronmen ta l -  P ro tec t i on  Agency
1200  Pennsy l van ia  Avenue ,  N .W.
Wash ing ton ,  DC  20450 -0001 -



CERTIFICATE OF SERV-IC-E

I  cer t i fy  t .hat .  the or ig ina l  and f ive copies of  the foregoing

No t i ce  o f  Appea l  o f  I n i t i a l  Dec i s ion  was  hand  de l i ve red  to :

U. S. Environment.al- Prot,ection Agency
C1erk of  the Board,  Envi ronmenta l  Appeals  Board
I34 l  G  S t ree t ,  N .W. ,  Su i t e  600
Wash ing ton ,  DC 20005

and that a Lrue and correcL copy of the said document was sent, by

ei ther  In t ra-Agency Overn ight .  Pouch Mai l  or  F i rsL Class Uni ted

S ta tes  Ma i1 ,  add ressed  to  the  fo l l ow ing :

S n e n c e r  T  T r T i  g g g n

Adminis t rat ive Law Judge
Off ice of  Admin is t . ra t ive Law .Tudges @/C 1900I- , )
U.  S.  Envi ronmenta l  Protect . ion Agency
L200  Pennsy l van ia  Avenue ,  N .W.
Wash ing ton ,  DC 20460

A r r e n  H .  S m ] - t r n
P . O .  B o x  5 4 9 1
P e o r i a ,  A Z  8 5 3 8 5

Regional  Hear ing Clerk
Of f i ce  o f  Reg iona l  Counse l  (ORC- l )
U .S .  Env i ronmen ta l  P ro tec t i on  Agency ,  Reg ion  IX
75 Hawthorne Street
San  F ranc i sco ,  CA 94L05

Da ted :

of f ice of  Enforcement  and
Compl iance Assurance
U .  S .  EPA
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